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 DATE OF JUDGMENT   :- 20.07.2019. 

 

JUDGMENT 
 

1. This proceeding has arisen out of a petition filed by the petitioner u/s 13 (1) 

(i-a) of Hindu Marriage Act, 1955 seeking dissolution of her marriage with the 

respondent by a decree of divorce on the ground of cruelty.  

2. Brief facts on which the claim of the petitioner is grounded are as 

follows: 

The marriage between the petitioner and the respondent was solemnized as 

per Hindu rites and rituals on 12.12.2007 and the respondent took the 
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petitioner to his residence at Nagaon and started living as married couple. The 

respondent happened to be a businessman at Nagaon town. Before much time 

could elapse, the petitioner had discovered that her husband had been a drug 

addict and used to boozewith his friends and paid little attention to the welfare 

and well-being of the petitioner. The petitioner tried her level best to keep 

away her husband from the evils of drug addiction and alcoholism but it was 

all in vain. On 7.1.2011, the petitioner gave birth to a male child namely 

Chandril at Gohain Nursing Home at Nagaon. Though the respondent was 

treated with detoxifying medicines, it had little effect on the respondent who 

again resorted to taking drugs. 

3. It is further stated that in the month of October, 2009 the petitioner met with 

an accident being the pillion rider of the two wheeler driven by the respondent 

and the injury was serious in nature. At that time, the respondent had 

promised that he would refrain from taking drugs in future and any kind of 

intoxicating substances but it remained a distant dream for the petitioner.  

The petitioner was always prevented from visiting her parental house at 

Tezpur on some flimsy ground or pretext by the respondent and his parents. 

The whole atmosphere at the matrimonial house of the petitioner and the 

relationship amongst the members reached to such a position that one day a 

dispute led to sprinkling of kerosene inside the house to set the house on fire 

in front of the petitioner. On the top of it, themisbehavior and the abusive 

language and the cruelty done to the petitioner reached such a height that the 

petitioner had nothing to inspire her to lead a conjugal life with the 

respondent. The respondent had been irresponsible and least bothered about 

the welfare and wellbeing of the petitioner and her son. This resulted in loss in 

business of the Bangalore based pharmaceutical company and the business 

came to a total closure. The respondent had totally failed to discharge his 

marital obligations and responsibilities towards the petitioner and her son 

respectively.  

4. On 15-4-13 the petitioner had to leave her matrimonial home and since then 

she has been staying with her mother, who is a 68 years old woman staying at 

at Kamar Chuburi in Tezpur. Her son is also staying with her.She brought her 

son along with her so that a good ambiance and education can be provided to 

him at Tezpur.The petitioner suffered a lot mentally and physically and her 
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dream of a happy married life got shattered. It is further stated that there was 

efforts made for reconciliation with the intervention of the friends, relatives 

and other well-wishersbut all such efforts proved fruitless. There is no chance 

at all for reconciliation between the petitioner and the respondent. 

5. It is further stated that the petitioner does not have any source of income of 

her own. The respondent has got a permanent source of income from his 

business. The petitioner claims a sum of Rs.12,500.00 (Rupees twelve 

thousand five hundred) only towards alimony pendent-lite andmaintenance to 

the minor child Chandril and a sum of Rs.10,500.00 (Rupees ten thousand five 

hundred) only towards the litigation expenses from the respondent U/s.24 of 

the Hindu Marriage Act, 1955 to which she is legally entitled. The petitioner is 

also stated to be the fit person to continue custody of the minor child for his 

welfare and wellbeing. The petitioner has also filed a separate petition U/s.25 

of the Hindu Marriage Act, 1955 praying for Rs.15,00,000.00 (Rupees fifteen 

lacs) as permanent alimony. 

6. The Respondent, upon receipt of notice, filed written statement stating inter-

alia that the decision of getting married to the respondent was taken by the 

petitioner at her own free will after getting all enquiries done relating to 

source of income, nature, character and habits etc. of the respondent. It is 

also stated that during her second pregnancy, due care was taken by the 

respondent and his mother as a result of which, she happily gave birth to the 

son Chandril. The respondent was never an irresponsible husband and always 

duly took care of the petitioner and the son. No cruelty of any form was 

meted out to the petitioner. The mother-in-law of the petitioner had taken 

good care of her and the son but there was sudden change in the behavior of 

the petitioner since January/2014 and it seemed that some differences 

cropped in between them. The petitioner was always well taken care of as she 

was the only daughter-in-law of the parents of the respondent. The petitioner 

during her stay in the matrimonial home, took participation in various social 

and cultural activities of the locality at the initiative of the mother-in-law of the 

petitioner. This apart, the petitioner took admission for pursuing her Master 

Degree in Assamese in Nagaon College and she also completed her MA course 

while she was in the house of the respondent.  
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7. Since January, 2014, the petitioner expressed her willingness to shift 

permanently at Tezpur and to stay in her parental home. In May, 2014, the 

respondent came to Tezpur along with the petitioner and the son and by 

making some investment, started a business of cloths under the name and 

style of “Smart Choice”. This was a partnership venture but eventually, there 

was a huge loss in the said business and the same was closed. Due to the loss 

incurred by the respondent, he also had to incur loss in the business which he 

had at Nagaon.  

8. The petitioner was never willing to stay at Nagaon and in December/2014, she 

came to her parental home at Tezpur along with her son and started staying 

there without any rhyme and reason. The respondent could never agree to the 

wish of the petitioner to stay permanently at Tezpur leaving his parents at 

Nagaon. These are precisely the facts which have been stated by the 

respondent and he had prayed that the petition for divorce filed by the 

petitioner is liable to be dismissed. 

9. Having considered the pleadings of the parties, the following issues were 

framed in the proceeding: 

ISSUES 

 Whether the proceeding is maintainable in law and on facts? 

 Whether there is any cause of action for the said proceeding? 

 Whether the petitioner was subjected to cruelty by the 

respondent during their marital cohabitation till 15.4.2013 

within the meaning of Sec. 13 (1) (i-a) of the Hindu Marriage 

Act, 1955? 

 Whether the petitioner is entitled to a decree of divorce as 

prayed for under Sec. 13 (1) (i-a) of the Hindu Marriage Act, 

1955? 

 To what other relief/reliefs, the parties are entitled to in this 

proceeding? 
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DISCUSSION, DECISION AND REASONS THEREOF 

10. The petitioner has examined herself as PW1 (Smt. Dibashi Phukan) and 

another witness has been examined as PW2 (Dr. Mrinmoy Hazarika). The 

respondent has examined himself as DW1 (Sri Hemanta Das), DW2 (Sri 

Dibyajyoti Bora) and DW3 (Smt. Jyoti Saikia). I have perused the evidence on 

record. I have also heard the arguments advanced by the learned counsel for 

both the sides at length.  

11. The learned counsel for the petitioner has argued that in the present 

proceeding, the petitioner has led ample evidence of convincing nature to 

prove that she was subjected to severe mental cruelty which ultimately led her 

to leave the matrimonial home and to take shelter in her parental home at 

Tezpur. It was further argued that the respondent was a drug addict who 

used to consume drug and caused harassment and maltreatment to the 

petitioner. It is further argued that the evidence of PW2 who is a doctor 

treating upon the respondent clearly goes to show that the respondent 

received series of treatment on account of substance abuse and this is alone 

enough to indicate the amount of mental trauma suffered by the petitioner 

and as such, the petitioner is entitled to a decree of divorce on the ground of 

cruelty meted out to her.  

12. Per contra, learned counsel for the respondent has argued that on total 

appreciation of the evidence on record including the evidence of PW1, this 

court would be fully satisfied that there is no case of mental cruelty made out 

against the respondent. It is further argued that the petitioner has absolutely 

failed to bring on record any evidence of cogent and sterling nature to 

convince this court that the petitioner was ever treated with cruelty or any 

maltreatment was done to her. It was further argued that the petitioner has 

also failed to bring on record any evidence to prove that the respondent was a 

drug abuser and so, no case of mental cruelty could be proved by the 

petitioner and therefore, the prayer for divorce is liable to be dismissed. 

13. I have duly considered the arguments of learned counsel for both the sides in 

the light of the materials and evidence on record. Having done so, I record my 

finding on each issue as follows: 
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14. DECISION ON ISSUE NO.1: 

This is a suit for divorce filed by the petitioner seeking divorce U/s 13 (1) (i-a) 

of the Hindu Marriage Act, 1955, from the respondent who is her husband and 

their marriage was admittedly solemnized on 12.12.2007. Both the parties 

being admittedly Hindus, are governed by the Hindu Laws and their marriage 

was also solemnized as per Hindu rites. The petitioner has prayed for 

dissolution of her marriage on the ground of cruelty as provided in Sec. 13 (1) 

(i-a) of the Hindu Marriage Act, 1955 which further provides that “cruelty” is a 

ground of divorce for any of the spouses. Therefore, I see no reason why this 

proceeding is not maintainable in law and on facts. This issue is 

accordingly answered in affirmative and in favour of the petitioner. 

15. DECISION ON ISSUE NO.2: 

The petitioner herein has averred in her petition filed U/s. 13 (1) (i-a) of the 

Hindu Marriage Act, 1955 ample facts to show that she was married to the 

respondent and stayed with him as husband and wife and their marriage was 

also consummated. In the wed-lock, a son Chandril was also born. But her 

husband was a drug addict which she got to know after the marriage and the 

conduct and behavior of her husband had given her extreme mental pain and 

trauma which has amounted to mental cruelty within the meaning of 13 (1) (i-

a) of the Hindu Marriage Act, 1955. She has therefore, prayed for divorce from 

the respondent. These facts are however, denied by the respondent in his 

pleading. But the fact remains that if the petitioner is able to prove those 

allegations as required under the law, she would be entitled to the relief as 

prayed for. Therefore, there is indeed some facts which are in dispute and 

which require adjudication. Therefore, indeed there is cause of action for 

the present proceeding and this issue is accordingly answered in 

favour of the petitioner. 

16. DECISION ON ISSUE NO.3: 

This is the core issue of this proceeding which deals with “cruelty”. Before 

proceeding further to see as to whether the petitioner has been able to make 

out a case of “cruelty” allegedly meted out to her, it is necessary to have a 

brief glimpse of the evidence adduce by the petitioner in this proceeding. 
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17. PW1 (Smt. Dibashi Phukan) has reiterated her contentions in her evidence on 

affidavit. She has stated that her marriage with the respondent was 

solemnized on 12.12.2007 at her parental house at Kamarchuburi, Tezpur. 

After the marriage, both the petitioner and the respondent started their 

conjugal life in the residence of the respondent at Nagaon. The respondent is 

a businessman of Nagaon town and used to earn his livelihood from the said 

business. Before much time could elapse, she discovered that the 

respondent/husband is a drug addict and often boozed with his friends and 

paid little attention to her welfare and well-being. She tried her level best to 

keep away the respondent/husband from the evils of drug addiction and 

alcoholism but it was all in vain. On 7-11-2011, she gave birth a male child 

namely Chandril. But even after the birth of the child, there was little change 

in his habit of addiction. The parents of the respondent tried to offer 

treatment for detoxification against use of drugs but there was constant 

relapses on the part of the respondent.    

18. She has further stated that she was always prevented from visiting her 

parental home at Tezpur on some flimsy grounds or pretexts. It was a joint 

coordinated effort on the part of the respondent and his parents from 

preventing her to visit her parental home at Tezpur for more than 15 months 

at a stretch in the year 2011, 2012 and 2013. The whole atmosphere at her 

parental house and the relationship amongst the members reached to such a 

position that one day a dispute led to sprinkling of kerosene to set the house 

on fire. On the top of it,misbehavior and the abusive language and the cruelty 

meted out to her by the respondent and his mother really made her life 

miserable, unbearable and intolerable.She had nothing to inspire her to lead 

the conjugal life with the respondent. After a gap of about 24 months, she 

had the opportunity to visit her parental home and stayed for five days but the 

respondent called her back with their child on the pretext that some 

employment opportunity had been arranged for her at Nagaon. After returning 

to the matrimonial home, she found that it was totally a false story. Due to 

some misadventure on the part of the respondent, he was detained in 

Itakhola PS and her in-laws had released him from detention. 

19. PW1 has further stated that the respondent has shown total loss of interest in 

his business venture. The respondent started showing indifferent attitude to 
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her all these years and started to behave with her with cruelty since their 

marriage and failed to maintain her and their child properly. Since after the 

birth of their child, the respondent was meting out severe cruelty upon her 

both physically and mentally. Sometimes, she was even beaten under the 

influence of alcohol before his parents. So, she left her matrimonial home on 

15-4-13 and since then she has been staying with her mother, a widow of 68 

years old at Kamarchuburi, Tezpur. She has proved the prescription of 

Hemanta Das dated 17.4.07, doctor’s advice slip dated 28.5.09 and some 

other prescriptionsdated 22.10.10, 25.10.10 and 22.10.10 pertaining to the 

treatment of the respondent.Moreover, one Hospital bill of P&K Memorial 

Nursing Home, Nagaon dated 25.10.10, attendant visiting card, discharge 

certificate of Hemanta Das dated 25.10.10 and prescription of Hemanta Das 

dated 19.8.12 as Ext.1, Ext.2, Ext.3, Ext.4, Ext.5, Ext.6, Ext.7, Ext.8, Ext.9 and 

Ext.10 respectively. She has also proved Fee Card, Calendar Admit Card, 

Progress Reportissued by Sacred Heart School for year 2015, Annual fee 

receipt for Rs.1800.00, Book Money Receipt for Rs.1050.00, Fee Card for the 

year 2016 for Rs.380.00 and Calendar issued by Sacred Heart School for the 

year 2016 as Ext.11, Ext.12, Ext.13, Ext.14, Ext.15, Ext.16, Ext.17 and Ext.18 

respectively. 

20. In her cross-examination,she had stated that she had completed her 

graduation in the year 2004 from Darang College, Tezpur.  After her marriage, 

she pursued Master Degree and completed the Master Degree from Nagaon 

College. While she was in the house of her in-laws at Nagaon, she participated 

and acted in drama under “Somoloy Sangskritik Gosthi”. She had also proved 

the cover page (Betupat) of Smritigrantha of “Somoloy Sangskritik Gosthi” as 

Ext.A and Ext.A (1) is a page of the said Souvenir containing her photograph 

thereon. The said souvenir was published in the year 2014. She has completed 

her Master Degree after birth of her child. Her father-in-law and mother-in-law 

used to take care of her child while she attended the examination for Master 

Degree. Her husband paid the required fees and also paid for other required 

expenditure for her study in Master Degree Course. She has not filed any 

prescription in this case to show that her husband used to take such 

medicines after her marriage. In para 12 of the evidence on affidavit and para 

13 of her petition, she has stated that her husband was missing on 25.3.13 
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but did not lodge any missing entry in police station. After leaving the house 

of her husband at Nagaon he came to her parents’ house and started business 

of cloths at Tezpur by staying in her parental house. Her husband was present 

in the school at the time of admission of her son. She has not mentioned the 

name of the detoxifying medicine either in her petition or in her evidence on 

affidavit. In the year 2010, she suffered miscarriage. After the said 

miscarriage, she got admitted in Master Degree Course. She never filed any 

police case or any case under Domestic Violence Act for alleged cruelty done 

upon her. She denied the suggestion put to her that she has voluntarily 

deserted her husband and came to her parental house. She further stated that 

her husband came to Tezpur by leaving his parents at Nagaon to lead marital 

life with her at Tezpur as per her wish. At present, she has been working in 

Tata Motors, Tezpur. She also denied the suggestion put to her that as she 

could not adjust with her father-in-law and mother-in-law and as such, she 

has left their house. 

21. PW2 (Dr. Mrinmoy Hazarika) in his evidence stated that he examined one 

Hemanta Das and accordingly issued prescriptions which are proved by him as 

Ext.3 and Ext.5 wherein Ext.3(1) and Ext.5(1) are his signatures. On 22.10.10 

he has issued prescription i.e. Ext.3 for drug withdrawal seizure and 

accordingly prescribed medicines and injections. Drug withdrawal seizure is a 

broad phenomenon and it can be caused due to various reasons as sudden 

withdrawal from alcohol, withdrawal from psychotropic medicine, withdrawal 

from ante-epileptic medicine and withdrawal from medicine of long use. The 

patient was brought before him by his attendant. Ext.5 was issued in respect 

of his symptom of bi-lateral pedal edema (swelling of his legs). Such type of 

swelling may be caused due to multiple factors and may be due to use of 

drugs or any other factors. He has verbally suggested the patient to consult 

with neurologist and psychiatrist for better management. 

22. In his cross examination he has stated that he has been maintaining register 

while performing private practice. The father’s name and address of Hemanta 

Das is not reflected in Ext.3 and Ext.5. He has deposed on the basis of the 

prescriptions i.e. Ext.3 and Ext. 5 and not on the basis of his report. There is 

no date in Ext.5. He has prescribed the medicines not on the basis of any 

report but on clinical examination. He has not mentioned in Ext.3 in respect of 
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referring the patient to neurologist and psychiatrist. Swelling of the legs may 

be due to thyroid,Uric acid etc. 

23. Before going further, it is pertinent to point out here that “cruelty” is not 

statutorily defined in Hindu Marriage Act, 1955. Therefore, what amounts to 

cruelty in a given case, has to be determined by the court keeping in view the 

various circumstances appearing from the evidence on record.It is also to be 

noted here that in the present proceeding, except one or two isolated 

instances of physical cruelty, no other evidence has been adduced to show 

that PW1 has been subjected to any physical torture/cruelty. Therefore, 

basically, this is a case based on allegations of mental cruelty allegedly done 

upon PW1. 

24. It this context, it would not be out of place to point out here the observations 

made by the Hon’ble Apex Court in the case of Samar Ghosh Vs Jaya 

Ghosh, reported in(2007) 4 SCC 511, had observed as follows: 

“The concept of mental cruelty cannot remain static; it 

is bound to change with the passage of time, impact of 

modern culture through print and electronic media and 

value system, etc. etc. What may be mental cruelty now 

may not remain a mental cruelty after a passage of 

time or vice versa. There can never be any straitjacket 

formula or fixed parameters for determining mental 

cruelty in matrimonial matters. The prudent and 

appropriate way to adjudicate the case would be to 

evaluate it on its peculiar facts and circumstances.” 

25. In the case of Ravi Kumar Vs Julmi Devi, reported in (2010) 4 SCC 476, 

it was further observed as follows: 

“In matrimonial relationship, cruelty would obviously 

mean absence of mutual respect and understanding 

between the spouses which embitters the relationship 

and often leads to various outbursts of behaviour which 

can be termed as cruelty. Sometime cruelty in a 

matrimonial relationship may take the form of violence, 
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sometime it may take a different form. At times, it may 

be just an attitude or an approach. Silence in some 

situations may amount to cruelty. Therefore, cruelty in 

matrimonial, behaviour defies any definition and its 

category can never be closed. Whether husband is cruel 

to his wife or the wife is cruel to her husband has to be 

ascertained and judged by taking into account the 

entire facts and circumstances of the given case and 

not by any pre-determined rigid formula. Cruelty in 

matrimonial cases can be of infinite variety - it may be 

subtle or even brutal and may be by gestures and 

words.” 

26. In the case of Samar Ghosh Vs Jaya Ghosh (Supra), the Hon’ble Apex 

Court had further observed as follows: 

“No uniform standard can ever be laid down for guidance, yet 

we deem it appropriate to enumerate some instances of human 

behavior which may be relevant in dealing with the cases of 

'mental cruelty'. The instances indicated in the succeeding 

paragraphs are only illustrative and not exhaustive. 

(i) On consideration of complete matrimonial life of the parties, 

acute mental pain, agony and suffering as would not make 

possible for the parties to live with each other could come 

within the broad parameters of mental cruelty. 

(ii) On comprehensive appraisal of the entire matrimonial life of 

the parties, it becomes abundantly clear that situation is such 

that the wronged party cannot reasonably be asked to put up 

with such conduct and continue to live with other party. 

(iii) Mere coldness or lack of affection cannot amount to 

cruelty, frequent rudeness of language, petulance of manner, 

indifference and neglect may reach such a degree that it 

makes the married life for the other spouse absolutely 

intolerable. 



P a g e  | 12 

Title Suit (M) No. 49 of 2015 

Page 12 of 21 
 

(iv) Mental cruelty is a state of mind. The feeling of deep 

anguish, disappointment, frustration in one spouse caused by 

the conduct of other for a long time may lead to mental 

cruelty. 

(v) A sustained course of abusive and humiliating treatment 

calculated to torture, discommode or render miserable life of 

the spouse. 

(vi) Sustained unjustifiable conduct and behavior of one spouse 

actually affecting physical and mental health of the other 

spouse. The treatment complained of and the resultant danger 

or apprehension must be very grave, substantial and weighty. 

(vii) Sustained reprehensible conduct, studied neglect, 

indifference or total departure from the normal standard of 

conjugal kindness causing injury to mental health or deriving 

sadistic pleasure can also amount to mental cruelty. 

(viii) The conduct must be much more than jealousy, 

selfishness, possessiveness, which causes unhappiness and 

dissatisfaction and emotional upset may not be a ground for 

grant of divorce on the ground of mental cruelty. 

(ix) Mere trivial irritations, quarrels, normal wear and tear of 

the married life which happens in day to day life would not be 

adequate for grant of divorce on the ground of mental cruelty. 

(x) The married life should be reviewed as a whole and a few 

isolated instances over a period of years will not amount to 

cruelty. The ill-conduct must be persistent for a fairly lengthy 

period, where the relationship has deteriorated to an extent 

that because of the acts and behavior of a spouse, the 

wronged party finds it extremely difficult to live with the other 

party any longer, may amount to mental cruelty. 

(xi) If a husband submits himself for an operation of 

sterilization without medical reasons and without the consent 
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or knowledge of his wife and similarly if the wife undergoes 

vasectomy or abortion without medical reason or without the 

consent or knowledge of her husband, such an act of the 

spouse may lead to mental cruelty. 

(xii) Unilateral decision of refusal to have intercourse for 

considerable period without there being any physical incapacity 

or valid reason may amount to mental cruelty. 

(xiii) Unilateral decision of either husband or wife after 

marriage not to have child from the marriage may amount to 

cruelty. 

(xiv) Where there has been a long period of continuous 

separation, it may fairly be concluded that the matrimonial 

bond is beyond repair. The marriage becomes a fiction though 

supported by a legal tie. By refusing to sever that tie, the law 

in such cases, does not serve the sanctity of marriage; on the 

contrary, it shows scant regard for the feelings and emotions of 

the parties. In such like situations, it may lead to mental 

cruelty.” 

27. It is thus, clear from the aforesaid observations that there is no precise 

definition of cruelty nor is it possible to make a straitjacket formula to 

ascertain what mental cruelty is and what is not. Everything depends on the 

facts and circumstances of each case. In the present case,it would appear 

from the evidence of PW1 that soon after the marriage, she discovered that 

the respondent was a drug addict and alcoholic. PW1 tried her level best to 

keep the respondent away from the evil of drugs but all her attempt failed. 

The respondent used to booze with his friends and used to remain busy with 

fun and frolic. He was unmindful towards his wife and the marital obligations. 

Even when the petitioner met with an accident and was bed-ridden in the 

month of October/2009, the husband promised her that he would keep away 

from drugs and alcohol but he could not keep his promise and had again fallen 

back to his old ways. PW1 however, expected that after birth of the child, 

there might be changes in his ill habits but that also did not happen. A son 
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was born to them in November/2011 but there was no change in the conduct 

and habit of the respondent. The respondent was so irresponsible and 

unmindful towards his obligations that even there was declination in his 

business as well. The drugs and alcoholism had completely ruined his life and 

also the life of the petitioner. Ultimately, she had to take the hard decision to 

leave her matrimonial home and to take shelter in her parental home along 

with her son so that she could give proper education and a healthy 

environment to her son. 

28. In order to prove the fact that the respondent was a drug addict, the 

petitioner had examined PW2 who is a doctor by profession. On careful 

perusal of the evidence of PW2, it appears that he examined one Hemanta 

Das and accordingly issued prescription which are proved by him as Ext.3 and 

Ext.5. On 22-10-10 he has issued prescription i.e. Ext.3 for “drug withdrawal 

seizure” and accordingly prescribed medicines and injections. It further 

appears from his evidence that “drug withdrawal seizure” is a broad 

phenomenon and it can be caused due to various reasons such as sudden 

withdrawal from alcohol, withdrawal from psychotropic medicine, withdrawal 

from ante-epileptic medicine and withdrawal from medicine of long use. This 

aspect has been duly considered by me. PW2 being a doctor, had himself 

stated that “drug withdrawal seizure” may be caused due to variety of 

reasons. It is true that during cross-examination, the respondent (DW1) had 

admitted that Ext.1, Ext.2, Ext.3, Ext.4, Ext.5, Ext.6, Ext.7, Ext.8, Ext.9 and 

Ext.10 are documents pertaining to his treatment at various places. But DW1 

has denied the suggestion that he was treated by the doctor for he was a 

drug addict. Thus, it was still for the petitioner to prove that the respondent 

was a drug addict. It is important to bear in mind that a “drug addict” 

normally refers to a person who is addicted to an illegal drug while “Drug 

withdrawal seizure” is a broad medical term and this type of “seizure” may be 

experienced by persons other than those who are addicted to illegal drugs. 

PW2 himself deposed in his evidence that “Drug withdrawal seizure” 

may also be caused due to withdrawal from ante-epileptic medicine 

and withdrawal from medicine of long use. There is no clinching 

evidence on record to show that the respondent suffered “drug withdrawal 

seizure” not for any other reason but for sudden withdrawal from alcohol and 
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withdrawal from psychotropic medicine. It is also to be noted here that “drug 

addict” is a stigmatizing term in our society and “drug withdrawal 

seizure” broadly speaking, is a medical condition. It is true that a “drug 

addict” may also suffer a “drug withdrawal seizure” as clear from the evidence 

of PW2 but if it is intended to make a court of law believe that the a particular 

person suffered a “Drug withdrawal seizure” because he was a “drug addict” 

or “user of narcotic drugs or psychotropic medicines”, it is necessary to 

adduce overwhelming evidence and not evidence of flickering nature from 

which many possible inferences may be drawn.  

29. This apart, PW2 has further deposed in his evidence that Ext.5 which was a 

prescription, was issued in respect of symptom of bi-lateral pedal edema 

(swelling of his legs). He had further deposed that such type of swelling may 

be caused due to multiple factors and may be due to use of drugs or any 

other factors. In his cross-examination, however, PW2 has further deposed 

that swelling of legs may be due to thyroid disorder or uric acid etc. It further 

appears from the evidence of PW2 that in Ext-5, he had advised for thyroid 

and cholesterol examination. Thus, from the aforesaid evidence of PW2, it 

cannot be safely concluded that the respondent was given treatment only for 

“drug withdrawal seizure” and not for any other physical complications arising 

out of other medical conditions. Thus, the medical evidence as to the fact that 

the respondent was a “drug addict” and received treatment for his syndrome 

of sudden withdrawal of drugs, does not appear to be at all convincing and 

conclusive in nature.  

30. Even assuming for a moment (but not admitting) for the sake of discussion, 

that the respondent was a “drug addict” and was absolutely unmindful and 

irresponsible towards his duties and obligations, there are certain other facts 

which are absolutely incompatible to the said assumption. It appears from the 

evidence of PW1 that she got married with the respondent in December/2007. 

Soon thereafter, she realized and discovered that the respondent was a drug 

addict and a boozer as well. He was absolutely irresponsible towards his 

obligations and duties. He paid little attention to PW1 and her well-beings. She 

passed off the days in severe mental trauma and she was also ill-behaved by 

the in-laws and was not allowed to visit her parental home at Tezpur for a 

continuous period of 15 months. Even after birth of her son Chandril in 2011, 
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there was no change seen in the conduct of the respondent. His business 

flopped down. He was receiving treatment for drug addiction but there was 

constant relapses on his part. Thus, there was continuous trauma and mental 

agony that she was suffering from, which ultimately compelled her to leave 

the matrimonial home in April, 2013.     

31. What is more importantly noticeable is that PW1 herself deposed in her cross-

examination that she completed her Master Degree from Nagaon College 

when she was staying in her matrimonial home. She completed the Master 

Degree after birth of the child. Her mother-in-law and father-in-law used to 

take care of her son when she attended the examination for her Master 

Degree Course. I have carefully considered these facts and I am unable to 

convince myself as to how PW1 managed to prepare for Master Degree and 

also successfully completed the course if her husband was a drug addict and 

used to create mental cruelty upon her. The fact that she pursued her Higher 

Education (Master Degree) at Nagaon staying in her matrimonial home, itself 

goes to show that there has to be truly an ambiance in her matrimonial home 

which prompted her to pursue her higher education even when she was the 

mother of a child. Even when she attended the examination for her MA 

Course, her son was admittedly taken care of by her in-laws. She also 

admitted that her husband paid for her educational fees required for pursuing 

her master degree course. Thus, I have failed to fathom as to how the 

husband has meted out cruelty to her and how he became unmindful and 

irresponsible about his duties and obligations towards PW1. Rather it appears 

from her own evidence that she received all co-operations from her in-laws 

and also from her husband while she wanted to pursue her Master Degree 

course in Nagaon College.  

32. It further appears from the cross-examination of PW1 thatwhile staying in her 

matrimonial home at Nagaon, she also participated and acted in drama under 

“Somoloy Sangskritik Gosthi”. Ext-A is the Betupat (Cover Page) of a souvenir 

published by the said “Somoloy Sangskritik Gosthi” and Ext-A (1) is a page of 

the said souvenir containing her photograph. It thus appears that PW1 was 

also associated with cultural activities and acted in dramas while she was at 

Nagaon. This in turn, shows that she might have got the desired space she 

required in her matrimonial home, to get associated with cultural activities etc. 
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Therefore, the contention that PW1 was subjected to cruelty in her 

matrimonial home does not appear to be appealing and convincing in the facts 

and circumstances of the present case. 

33. It further appears from the evidence of PW1 that after she had left her 

matrimonial home, her husband came to Tezpur and stayed in her parental 

house. He also started a business of cloths at Tezpur under the name and 

style “Smart Choice”. This unit was set up at the back of Tezpur Police Station. 

Her husband also invested in the said business. It further appears that her 

husband was also present in the school at the time of admission of her son. 

Thus, what clearly appears from the above evidence is thatthe respondent 

was entertained by PW1 when he came to Tezpur behind her and set up a 

business at Tezpur. In those days, he was even staying in the parental home 

of PW1. It is beyond my comprehension as to why PW1 had entertained her 

husband even at Tezpur who was a “drug addict” and whose atrocities 

ultimately compelled her to abandon her matrimonial home.Moreover, the 

presence of her husband at Tezpur who was allegedly a “drug addict” could 

have created any chaotic situation at any time which had been more 

embarrassing for her. These are facts which are not only weird in nature but 

would defy all logic and would also shake the conscience of any man of 

ordinary prudence. Thus, the evidence of PW1, on its ultimate analysis, does 

not appear to me to be realistic, convincing and reliable.  

34. It is also relevant to point out here that in a proceeding for divorce, while 

appreciating the evidence on record, the court is guided by the principle of 

preponderance of probabilities. In the present case, the evidence of DW1 goes 

to show that the petitioner/wifecontinuously pressurized him to settle down at 

Tezpur and live with her mother leaving his parents alone at Nagaon. The plea 

of the respondent in the whole proceeding is that there was a pressure from 

his wife upon him to leave Nagaon and settle at Tezpur which he did not want 

to do and so, his wife voluntarily left the matrimonial home without any rhyme 

and reason.Upon total analysis of the evidence on record, it appear to me that 

plea raised by the respondent is more probable in the facts and circumstances 

of this proceeding. Thus, on the face of the evidence available on record, it 

cannot be concluded that the petitioner was subjected to cruelty by the 

respondent within the meaning of Sec. 13 (1) (i-a) of the Hindu Marriage Act, 



P a g e  | 18 

Title Suit (M) No. 49 of 2015 

Page 18 of 21 
 

1955. This issue is accordingly answered in negative and in favour of 

the respondent. 

35. DECISION ON ISSUE NO.4: 

In view of the discussions made hereinabove, it is clear that the petitioner is 

not entitled to get any decree of divorce as prayed for by her. This issue is 

accordingly answered in negative and in favour of the respondent. 

36. DECISION ON ISSUE NO.5: 

Before proceeding to determine this issue pertaining to the entitlement of the 

parties to any other relief/relief in this proceeding, it is important to indicate 

that the petitioner herein had filed a petition U/s 26 of the Hindu Marriage Act, 

1955 praying for custody of her minor son namely Chandril. The said 

petitioner was separately registered as Misc (J) Case No. 24 of 2015 and 

having heard the parties, my learned predecessor had passed an interim order 

of custody of the said child on 4.1.2016 in favour of the petitioner. A right of 

visitation was also accorded to the respondent till June, 2016 vide order dated 

30.1.2016. 

37. With regard to the said petition U/s 26 of the Hindu Marriage Act, 1955, I 

have finally heard learned counsel for the parties while hearing the petition for 

divorce. The learned counsel for the petitioner had submitted that the son is 

already residing with the petitioner/mother. Moreover, an interim order of 

custody is already in favour of the petitioner and so, in the interest and 

welfare of the child, the interim order deserves to be made absolute. It is also 

submitted that in the matter of custody of children, the court is required to 

focus only on the welfare of the minor child which ought to be the paramount 

consideration. In support of his submission, reliance was placed on the 

decision of Tejaswini Gaud and Others Vs Shekhar Jagdish Prasad 

Tewari and Others, reported in 2019 SCC Online SC 713wherein it was 

reiterated by the Hon’ble Apex Court that the welfare of the child is the 

paramount consideration for determining the issue of custody of a child.  
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38. Moreover, it is also worthwhile to mention here that in MAUSAMI MOITRA 

GANGULI Vs JAYANT GANGULI, reported in AIR 2008 SC 2262, the 

Hon’ble Apex Court had an occasion to observe as follows: 

“The principles of law in relation to the custody of a 

minor child are well settled. It is trite that while 

determining the question as to which parent the care 

and control of a child should be committed, the first 

and the paramount consideration is the welfare and 

interest of the child and not the rights of the parents 

under a statute.” 

39. It is also considered relevant to point out here that in the case of Smt. Payal 

Agrawal Vs Deepak Garg, Civil Misc Writ Petition No. 57980 of 2009 

(Decided on 18th January, 2010), the Hon’ble Allahabad High Court had 

observed as follows: 

“The decree contemplated in this section is not only a 

decree granting relief asked for in the petition, but also 

includes one dismissing a petition. The court has very 

wide powers under this section as regards custody of 

children, its maintenance and education. The primary and 

paramount consideration for the court in making any order 

under this section would be the welfare of the minor for which 

wide discretion has been conferred even before passing of 

decree and even after passing of decree in question for 

varying, suspending or revocation of the orders in question 

from time to time as alteration of decree has also been 

provided for.” 

40. It is thus, clear that the power U/s 26 of the Hindu Marriage Act, 1955 has to 

be exercised by the court keeping in view the welfare and interest of the child. 

It is also clear that the said power can be exercised by the court even in a 

situation when the court passes a decree dismissing the prayer for granting 

divorce in the suit.  
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41. Keeping in view the aforesaid position of law, I have considered the matter of 

custody of the minor child Chandril in this proceeding. Admittedly, the said 

child is presently staying with his mother. It further appears from the evidence 

adduced that he is presently a student pursuing his studies. It is also 

transparent from the record that his present age will be around 8 years. Since 

the time of living the matrimonial home sometime in April, 2013, the petitioner 

has been staying in her parental home at Tezpur along with her son. So, 

naturally a bonding has grown up between the petitioner and her son and so, 

Chandril would get a more comfortable space with his mother.  

42. Considering the aforesaid aspects, I am of the firm view that it will be in the 

best interest and welfare of the child if the petitioner is allowed to retain the 

custody of the child. I am also of the view that a visitation right, once a 

month, needs to be accorded to the respondent as well who is the natural 

father of the child so that the child is not deprived of the love and affection of 

his father. The said visitation will take place in the parental home of the 

petitioner at Tezpur and in an ambience which is not detrimental to the 

psychology of the child.  This issue is accordingly answered. 

ORDER 

  For what has been discussed and pointed out above, it is held that 

the petition filed by the petitioner u/s 13 (1) (i-a) of the Hindu 

Marriage Act, 1955, is found to be devoid of any merit and hence, the 

same stands dismissed on contest without cost. The custody of the 

child Chandril shall remain with the petitioner. The respondent shall 

have a right of visitation of the child at the parental home of the 

petitioner once a month,in an ambience which is not detrimental to 

the psychology of the child. 

43. Prepare a decree accordingly.  

  Given under my hand and seal of this court on the 20thday of 

July/2019. 
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Typed and corrected by me: 

 

Addl. District Judge, 
Sonitpur:: Tezpur. 

 

APPENDIX 

 Petitioner’s witnesses:  PW1 (Smt. Dibashi Phukan) 
      PW2 (Dr. Mrinmoy Hazarika) 
 Respondent’s witnesses: DW1 (Sri Hemanta Das) 
      DW2 (Sri Dibyajyoti Bora) 
      DW3 (Smt. Jyoti Saikia) 
 Petitioner’s Exhibits:  Ext-1 Prescription of Sri Hemanta Das. 
      Ext-2 Doctor’s Advice Slip. 
      Ext-3 Prescription of Sri Hemanta Das. 

    Ext-4 Prescription of Sri Hemanta Das. 
    Ext-5 Prescription of Sri Hemanta Das. 
    Ext-6 Hospital Bill of P&K Memorial Nursing  
    Home. 
    Ext-7 Attended Visiting Card. 
    Ext-8 Discharge Certificate. 
    Ext-9 Prescription of Sri Hemanta Das. 
    Ext-10 Prescription of Sri Hemanta Das. 
    Ext-11 Fee Card of Sacred Heart School. 
    Ext-12 Calendar issued by Sacred Heart  
    School. 
    Ext-13 Admit Card by Sacred Heart School. 
    Ext-14 Progress Report by Sacred Heart  
    School. 
    Ext-15 Annual Fee Receipt 
    Ext-16 Book Money Receipt. 
    Ext-17 Fee Card issued by Sacred Heart  
    School. 
    Ext-18 Calendar issued by Sacred Heart  
    School.   

 Respondent’s Exhibits: Ext-A Cover page of Souvenir “Samaloy” 

      Ext-B Aadhaar Card. 

 

 
 
 

Addl. District Judge, 
Sonitpur:: Tezpur. 

 


